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IN THE

United States Circuit Court of Appeals.

FOR THE NINTH CIRCUIT.

THE ATCHISON, TOPEKA AND SANTA
FE RAILWAY COMPANY,

a Corporation,

Plaintiff in Error,

VS.
No. 1590.

UNITED STATES OF AMERICA,
Defendant in Error.

Answer Brief of Plaintiff in Error to Petition

FOR Rehearing of Defendant in Error.

In this relation plaintiff in error was granted

leave, at the adjourned session of court on August

2, 1909, to file an answer to the petition for rehearing

of defendant in error. Request for leave to file a

brief was made because we felt that the petition for

rehearing presents nothing new and that if the case

were to be set down as of course for reargument

plaintiff in error would be greatly discommoded

owing to the distance of the court from its place of

residence.



In its petition for relienring the Government

makes three points:

1. That this court misinterpreted the tariff of

the carrier.

2. That the Government does not comprehend the

use of the word "intent" as employed in the deci-

sion,

3. That as the Government reads the decision it

lofificallv follows that the indictment was bad.

I.

It would make a large book if we were to take

up and answer in detail the compact mass of miscon-

ception displayed in the Government's petition for

rehearing. Much of the matter, as before suggested,

was dealt with on the hearing, both in the briefs and

in the oral argument. To illustrate, we devoted a

whole section of our brief (pp. 143-161) to the ques

tion of intent, and there, anticipating the Govern-

ment's notions, as disclosed at the trial, explained

by authorities the difference between cases where

the language of the statute expressly or impliedly

forbids the wilful doing of a thing and those cases

arising under statutes exckidiuff even the suggestion

of wilfulness. And we referred to counterfeiting

cases, cases involving the violation of eight-hour

statutes, and so on, where there could be no ques-

tion about intent beyond the intent of the offender

to do the thing he did. Thus where a man gets false

tools and begins making coins of the United States

the question of intent cannot possibly arise—there



is no room for explanation. And we marshaled in

our brief a series of decisions by the Supreme Court

of the United States ending as late as the case of

United States v. Graf Distilling Co., 208 U. S., 198

(207), holding that the intent involved in a case like

this means a "knowledge and purpose to do wrong"

—"not only a knowledge of the thing, but a deter-

mination icith a had intent to do it or omit doing

it"
—"an evil intent without justifiable excuse."

Some of our cases arose under the Internal Revenue

Law, which of course is very strictly construed

against the accused and which the Supreme Court

has said is "harsh beyond anything heretofore

known in our history." Still, even in such cases,

the Supreme Court of the United States rejected,

almost with censure to the Government's officers

who presented it, the argument urged in the case at

bar, that the citizen would not be heard to explain

or to show that his motives were correct.

Just about the time this case was argaied orally

(February 3, 1909) the Supreme Court of the United

States handed down (February 23, 1909), an opin-

ion in a rebating case {New York Central v. United

States, 29 S. C. R., 304) where correspondence had

been introduced in evidence to show that the money

paid back by the carrier after the legal tariff rates

had been so carefully collected was intended by the

parties as an illegal rebate—that the conduct could

not be excused on the ground of accident, or mistake

of fact, or misreading of the tariff's, or otherwise

—

that it was "wilful." This decision, holding that

the evidence of intent was receivable, and that the

charge of the court to the jury on the question of



intent was sufficient, was quoted from by this court

in deciding the case at bar in proof of the proposi-

tion that intent is an essential ingredient of the

things denounced by Section 1 of the Elkins Law.

In tlie face of all this ehiltoration of the subject

in our opening brief, which, as before remarked,

went to the extent of anticipating the counterfeit-

ing and other like cases of the Government, and de-

spite the citing of a still later case in the opinion

of this court, here comes the United States with a

long argument to the effect that the only intent

there could have been in this case was the intent to

do the particular act that was done (which was not

an illegal act, as it happened), and this claim is

flanked by a new collection of counterfeiting and

kindred cases.

One more exemplification of what we meant by the

statement that it would take a large book to hold

seriatim answers to the various contentions of

the Government in its jietition for rehearing. A
considerable part of the answer brief of the Gov-

ernment as defendant in error was given up to ex-

tracts from the Armour case (209 U. S., 56), the in-

applicability of which we had already shown in our

opening brief, anticipating tliat the Government

would use it, as it had read it over and over at the

trial ; and during the oral argument we thought that

we showed the utter dissimilarity of the Armour
case from the case on hearing. Evidently this court

took our view in that relation. Nevertheless, here

we find the Government in its petition for rehearing

with a statement (p. 4) that tlio Circuit Court of



Appeals went entirely at variance with the decision

in the Armour case, and the Armour case is again

quoted from and referred to almost without limit.

II.

With these two instances of the ueedlessness as

well as the impracticability of our taking up in de-

tail the argumentation of the Government we pass

to a genera] examination of its petition for reharing.

And perhaps the hest way to touch upon the salient

points of the Government's petition is to set out at

once our understanding of the Elkins Law. We
quote the pertinent part of Section 1, inserting fig-

ures to designate the various offenses denounced:

"The (1) wilful faihire upon the part of any
carrier subject to said acts to file and publish

the tariffs of rates and charges as required by
said act or strictly to observe such tariff's until

changed according to law shall be a misde-
meanor and upon conviction thereof the corpo-
ration offending shall be subject to a fine of not
less than $1,000 nor more than $20,000 for each
offense; and it shall be unlawful for any person,
persons or corporation to offer, grant or give

or to solicit, accept or receive any (2) rebate,

(3) concession, or (4) discrimination in respect

to the transportation of any property," etc.

It thus appears that there are four offenses which

a carrier can commit, but only three which can be

committed by a shipper. Offense No. 1 includes any

wilful failure by a carrier to collect its tariff rates.

When a carrier departs from its tariff and gives a

lower rate the recipient of the favor commits of-

fense No. 3, but the carrier does not—its offense is



No. 1. This explains the Government's total mis-

understanding of the Armour case, where the ship-

per was indicted for accepting a concession, offense

No. 3. Had the carrier in that case also heen in-

dicted for the same transaction it would have been

necessary to charge it with otfense No. 1, a de-

parture from its tariff. Therefore the offense in the

Armour case was one which the carrier could not

commit by granting, as it did, a concession from its

published rate; for when the carrier departs from its

lawful publication it commits, as before stated, of-

fense No. 1.

It is true that a carrier can grant a concession

and thus commit offense No. 3, but it must do it in

some other waj' than by departing from its taritf,

as by prearranging with a sliipi)er that in consider-

ation of receiving Ms tonnage it will in some man-

ner ivJwllif unrelated to the integrity of the tariff

rate grant him a favor^—perhaps give passes or

free tickets to his family, or in some other way

benefit the shijoi^er.

So, also, can a carrier adhere strictly to its tar-

iff rate and afterward commit offense No. 2 by giv-

ing a "rebate," as was done in the New York Cen-

tral case which has been just referred to and which

was cited in the opinion of this court. And finally,

the carrier may observe its tariff to the very letter

and nevertheless commit offense No. 4 by "discrim-

inating" against a competitor of the favored ship-

per

—

hy delaying or misrouting his shipments so as

to injure him in the markets, by making him pay in

advance, by l)ad yard and delivery service, or by

various other means of oppression.



As the carrier can thus commit any one of the four

offenses, the Government must be careful not to

mistake one for the other. Congress, which was well

informed about the ways of the carrying trade, did

not. The Government prosecutor cannot be permit-

ted to indict a carrier for granting a concession

(offense No. 3) when the acts set up in the charg-

ing part show (or would if charged more fully and as

"wilfully" done) a departure from the published

tariff, offense No. 1.

III.

A failure thus to compreliend the statute is what

started the Government wrong in this case and what

has kept it wrong ever since. It attemi)ted to indict

the carrier here for granting a concession on a state

of facts which showed that a concession under the

statute in those circumstances was impossible— the

facts alleged were that the carrier had published a

tariff of rates and then collected other rates. That

does not charge a concession—those and some other

(but omitted) facts properly set out would charge

a departure from the tariff, offense No. 1, but they

could never be twisted into charging offense No. 3.

The purpose of the Government in attempting to

charge a concession in the indictment was to get

away from the word "wilful" in the statute and

thereby disable the carrier to defend and show that

the tariff rate never was departed from, so that

the harsh and repulsive contentions of its brief (pp.

43, et seq.) and of its petition for rehearing (p. 29)

might be applied. But under the decisions of the
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Supreme Court of the United States set out in our

opening brief (pp. 143-161), tliis court declared that

the Government could not get away from the word

""wilful" by calling the thing a concession instead of

a departure from the tariff, saying:

"The name is of but little moment; the es-

sence of the thing is what characterizes and
identifies it,"

Again, commenting upon the instructions given at

the trial, the court said

:

"If, as we take it, by the word 'concession' in

these instructions the court meant the 'depart-

ure' from the tariff rate referred to in its above

quoted ruling in striking out the evidence re-

ferred to, the same observations are of course

applicable to such 'concession' as to the depart-

ure from the tariff rate. That is to say, it must
have been 'wilful' to constitute a crime under

the statute."

Yet, for all of this, in its petition for rehearing

the Government argues elaborately (pp. 25-27) that

the word "wilful" appears in the statute (above

quoted) before the semi-colon and not after it.

But the holding of this court was that the Govern-

ment could not, while saying that a tariff was pub-

lished and not observed, get away from the word

"wilful" before the semicolon in the statute.

Moreover, the word "wilful" is on both sides of

the semicolon, etymologically speaking. For the

words "rebate," "concession," and "discrimina-

tion" each imports wilfulness. The words "offer,

grant, or give, or to solicit, accept, or receive," when

taken in connection with the words "rebate, conces-

sion, or discrimination," in the statute, necessarily



import that the things forbidden will be knowingly,

intentionally, and wilfully done. Othei-wise Con-

gress did a very ridiculous thing in enacting that a

carrier should be guilty of departing from its tariff

when wilfully done, but that wilfulness should not be

an element in the giving of a rebate afterwards or

in the subsequent granting of a concession The

four oiTenses which the carrier may commit all lead

to the one result-the pecuniary aiding of some ship-

per Therefore it is absurd to say that Congress

intended to enact that the pecuniary aiding of a

shipper bv departing from the tariff rate should be

a violation of law only when wilfully done, while the

pecuniary aiding of a shipper by the granting of a

rebate after the tariff had been carefully observed^

or by the giving of some concession after the tariff

had been carefully observed, or by the effecting of

some discrimination after the tariff had been care-

fully observed, should be an offense without the ele-

ment of wilfulness or intent upon the carrier s part.

Those four offenses are alike in effect-alike in the

evil which they do, and it cannot reasonably be

argued that wliile one of them is to be done wilfully

by the carrier, not so of the other three. In the New

York Central case before referred to the Supreme

Court of the United States passed upon the question

of intent in the giving of a rebate, an act denounced

in the second member of the compound sentence, in

which the word "wilful" does not appear I must

therefore have considered that the words rebate,

"concession" and 'discrimination" each carries

wilfulness within itself and does not need the aid of
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the word "wilful" in the statute on the other side

of the semicolon.

Again, while we are speaking about this matter of

intent, we argued ad nauseam in our opening brief

(pp. 78, et seq.) that even liad the carrier done things

which would have amounted to a concession and

been charged with them in the indictment, neverthe-

less intent would have been an ingredient of the

crime and therefore an essential thing to have been

alleged.

A concession means a premediation, a prearrange-

ment, a predisposition to do the thing, and this, as

said, imports intent. Thus the giving of a rate less

than the tariff rate by a mistake or honest miscal-

culation would not be unlawful. Yet that would be

what the Grovernmeut calls the *'act"—the giving

of a lower rate. To make it illegal there must be,

not an accidental or mistaken collection of a wrong

rate, but there must be the "act" which does that

plus the iiiteut to take the ivroiig rate as all that is

ivanted. Therefore the word "concession" carries

within it the word "intent." And therefore, even in

the Armour case, where the shipper was indicted for

having accepted a concession, intent was an in-

gredient of the offence and consequently neces-

sary to be charged in the indictment by using the

statutory word or its equivalent, which was done;

but the Supreme Court of the United States did not

have to discuss the question of intent in that case

for the very sufficient reason that the Armour Com-

I^any confessed intent—admitted the acceptance of

the less-than-tarift"-rate and strenuouslv insisted that
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it bad the legal right to take it. And yet the Gov-

ernment fondles and clings to the Armour case as

one showing that this court was wrong in holding

that intent must be taken into account. We have

shown two reasons why the Annour case is utterly

out of point here: tirst, because in that case of-

fense No. 3 was committed, while offense No. 1 is

what was partially but not at all sufficiently charged

in the case at bar; second, because in the Armour
case the defendant confessed that it accepted a rate

below the published one, while in the case at bar

Gregson testified that he never departed from the

rate of o50c a hundred and the Government never

claimed that he did.

So on either side of the semicolon the Government

finds a horn of its dilemma—before the semicolon

it finds the word "wilful," and after the semicolon

it finds the word "concession," which in itself im-

ports wilfulness. But on the attempt of the Gov-

ernment to get from before the semicolon to a posi-

tion behind it and to charge a concession instead

of a departure from the tariff this court said:

"The indictment does not charge, nor in the
record is it anywhere contended, that there was
in the first place any agreement or understand-
ing of any nature that the defendant should
carry the lime at any departure or concession
from the established rate."

Then if there was no prearrangement, no pre-

meditation, no preconcerted action, there could have

been no concession, for we showed clearly in our

opening brief (p. 78) what the word "concession"

means. When anybody concedes anything he does it
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yieldingly, reluctantly, premeditatedly, with a pur-

pose, with a motive, witli an intent, wilfully.

So the Government made a mistake in attempt-

ing, on a state of facts which would make it im-

possible to charge a concession, to indict the carrier

for having granted a concession. Next, it erred

when it endeavored so to frame the indictment as

to get away from the word "wilful" in the statute.

Here ive have the Govemnteiit icitli an indictment

which does not have the statntory nord "conces-

sion" in the charging part nor a)ii/ language equiva-

lent to the ivord "concession" a)id its imported ivil-

fidness; and if we search the indictment for a charge

of a departure from the tariff we discover that no

wilfulness, an absolute essential—as this court

held, "of the essence of the offense"—is anywhere

averred.

No wonder that the Government has concluded,

upon further study of the case, as confessed in its

petition for rehearing (p. 50), that in the light of

this court's holding upon the word "concession" its

indictment is absolutely worthless. We were con-

vinced of that at the time we made a motion in the

trial court to quash the indictment and when we

afterward demurred to it, and we have grown

stronger in that conviction until this hour, and we

are glad to see the Government at last coming to

our view. We feel that the Pettibone case and the

other authorities cited in our opening l)rief (p. 67,

et seq.) are clearly decisive of this point.
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IV.

Here we interpose a correction of a statement

made by the Government in its petition for rehear-

ing (p. 27)

:

"As held by this court, the indictment charges

a concession."

The court did not so hold. It held that if by con-

cession as used by the Government was meant a de-

parture from the tariff, then the indictment charged

that. Here is what this court said:

"It is plain, we think, that if the charge upon

which the defendant was being tried was, as

indicated in the ruling of the court from which

we have quoted, 'a departure' by the defendant

from its established rate, then clearly the in-

tention with which such departure was so made
was of the essence of the offense, because made
so by the statute itself in expressly denouncing

such departure when 'wilfully' made."

The foregoing language of the Circuit Court of

Appeals was predicated upon this statement of the

trial court:

"I hold that the acceptance by the defendant

of a less sum of money than that named in its

tariff for the transportation of the property

described in the indictment, if there has been

such acceptance, was a departure from the legal

rate, and that it is no justification for such a

departure, nor is it any defense to a prosecution

therefor, that the acts of the carrier were done

in compromise of claims for loss of property in

transit."

This court therefore held that the case was tried

upon the theory, not of concession, but of departure

from the tariff, and in such circumstances the word
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VI.

Thus far we have, while eudeavoriug to explain

our imderstanding of the Elkins Law as quoted at

the outset, commented upon all the theories of the

Government under its second and third headings

tliat we eare to notice. We shall now briefly discuss

its first heading, which is that this court misinter-

preted the tariff of the carrier.

It says that it is unable to ascertain whether the

court reversed the judgnient ''solely" on account

of the error of the trial court in withdrawing from

the jury evidence that the published rate of 350e

a ton never was departed from, and that the so-

called concessions were lawful offsets, and also in

giving instructions, or whether it reversed it because

there is a variance between the allegation of the in-

dictment of a rate of $70 a ear and the proof of the

Government by the introduction of the tariff that

the rate was 350e a ton; and it wants to know (p. 7)

whether this court "intended" to hold that if the

defendant l>elow had objected to the introduction of

the tariff it would have been necessiiry to rule it out

because it showed a rate of 350c a ton. whereas the

indictment charged a rate of $70 a car.

The answer to that is that the Circuit Court of

Appeals does not decide moot questions. The de-

fendant below not only did not object to the intro-

duction of the tariff which the Government offered,

but. on the other himd, to save everybody time and

trouble, it stipulated that the Government might in-

troduce an uncertified copy, which copy it voluntar-
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ily pulled out of its files and furnished. As the de-

fendant below raised no question of variance, it

could raise no such (|uesti<)n in this court as a plain-

tiff in error, and it necessai-ily follows that the Cir-

cuit Court of Ai)i)eals did not "intend" to ))ass upon

an unpresented (piestion.

The court simply held tliat under the provisions

of tlie tai-iff the freight due was measured hy the

tonnage delivered—pi'ovided the niininiuni Iiad been

loadeil. The evidence stricken out I)y the trial coui-t

tended t(^ show that the shii)i)er at Nelson had

loaded and tendered to the carrier for transporta-

tion a carload of Hme of the weight of 40,000 or

nioie, but that at i)oint of destination the carrier

did not deliver tli(! <|uaiitity received and that evi-

dently there had been a loss in transit. It was held

by this court that under the law the carrier could not

collect a greater sum than that ascertained by the

rate and iiiiniiiiniii specified, but based ujjon the

actual amount tr-ansported and delivered by the car-

rier. This general rule laid down by the court is

now admitted by the Government, but it is urged that

to this rule there is an important exception, namely,

that ''it is only in the absence of a contract to the

contrary or the equivalent to such contract that the

rule a[)plies." A less involved and therefore clearer

statement would be, not that the rule stated by this

court obtains "only in the absence of a different

contract," but that it is always the rule, in the ab-

sence of a clearly expressed contract to the con-

trary, which was not shown in this case to have been

entered into and which no one ever pretended to

have been made. The authorities cited by the Gov-
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ernment (and used by lis in our opening brief) show

this. The Government has pointed out notliing in

the tariff introduced in evidence which would have

tended to sliow tlmt the rnle stated was arbitrarily

changed or intended to be changed by the tariff

promulgated by the carrier. Indeed, the tariff men-

tioned did not provide for any lump sum per carload

to be paid whether there should be a loss of freight

or not. It provided a rate per ton conditioned, it is

true, upon a minimum weight being loaded into the

car by the shipper. The lump sum to be paid as

freight at common law (and which generally applied

only on the chartering of a ship) was, of course, a

matter of agreement between the shipper and the

carrier, but unless the agreement to that effect was

clear the court would not assume one to exist. The
carrier alone could not by its tariff effect a change

of the conunon law when Congress had not changed

it and arbitrarily im])0se such an agreement upon

the shipper.

Under the tariff here a lump sum per car could

not have heen validh/ agreed upon. If, for example,

G0,000 pounds had heen loaded into a ear, the par-

ties coiidd not have lau-fully agreed under the tariff

for its transportation at $70.

There is no lump sum question in this case.

AVliile we discussed all these questions fully in

our opening brief (pp. 94-110), it may perhaps be

well again to recur to the nature and character of

a tariff of rates and the scope and effect of it. Pre-

vious to the passage of the Interstate Commerce
Law, as is well known, carriers made and held out
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general tariffs of their rates fixing the charges, clas-

sifications and some other conditions atfecting

the rates for transportation. These tariffs were

mere offers on the part of the railway company to

the shipping public in general, prescribing the

charges and sometimes the conditions upon which

freight would l)e transported, and any shipper ten-

dering freight in the absence of a special agreement

could and would be charged only the rate specified.

However, as carriers were in the habit of departing

from such tariffs in special instances and making

special rates under special agreements with certain

favored shippers or concerning certain shipments,

and as such practices resulted in unjust discrimina-

tion against other shippers, it was deemed advisable

to provide in the enactment of the Interstate Com-

merce Law that the tarilfs made by the carriers

should be posted at the dejiots where freight was re-

ceived and that copies should also be filed with the

Interstate Commerce Commission. To prevent un-

just discrimination it was made unlawful for a car-

rier to charge a greater or less rate than that pre-

scribed in the tariffs, thus insuring the same charge

to all for like service. But under the present law, as

under the connnon law prevailing before the j^assage

of the Interstate Commerce Act, the tariffs of the

carriers so posted and filed are merely the offers

on the part of it to the public in general as to

the rates and terms upon which the commodities

specified in the tariffs will ]je transported. Under

the present law, just as at common law, the tariff

is a mere general otfer for acceptance by the public

;

and all that the Interstate Commerce Law does is
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to provide, not a change in the common law, but only

that the common-law otTer of the tariff shall be for

all alike and that it shall not be departed from until

changed according to law. A shipper, therefore,

who tenders the amount of freight and complies

with the conditions specified in the tariffs is enti-

tled to the rate, which is based either upon the hun-

dred weight or the ton of the freight delivered for

carriage; and of that rate per hundred or per ton

the shipper cannot be deprived through some fault

or miscarriage or through some failure of the car-

rier fully to perform its contract—which is a con-

tract to transport and deliver all the freight and the

full quantity thereof which it had received from

the shipper for that purpose. If the carrier should

lose the entire shipment, certainly there is no freight

earned or collectible. If half of the shipment should

be lost, what is there in the Interstate Commerce

Law which changes the common law rule and gives

the carrier the new and amazing right neverthe-

less to collect full freight upon the entire amount

which it had received for transportation but one-

half of which it failed to deliver? The law is well

settled and it cannot be affected or set aside by

loose expressions of witnesses as to what the rate is

or what amount would be collectible. Instead of

ciuoting from the testimony of lay witnesses, as is

done in the petition for rehearing (pp. 16-21), it

would be more in point to quote from the authorities

as to what is the law.

It is very clear, as held by this court, that the

law is that when the shipper tendered 40,000 pounds
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or more of lime for carriage it thereby accepted the

tariff offer of the carrier to transport at a rate of

350c a ton. That acceptance by the shipper of the

lawful i:»ublished offer of the carrier closed a con-

tract, unqualified as to a lump sum or in any other

way, which the carrier was powerless to evade, ab-

rogate, or annul. Far from misinterpreting and er-

roneously construing the tariff, as asserted by the

Government in its Point 1, this court correctly held

that the published tariff offered a rate of 350c a ton

on 40,000 pounds or more and that the shipper was

legally entitled, upon the tender of 40,000 pounds or

more, to the rate of 350c a ton on the weight so ten-

dered, and that it could not be stripped of this con-

tract right by any failure of the carrier to deliver.

VII.

It is contended by the Government (p. 210) that

according to the reasoning of the court the carrier

never earned and that the shipper was therefore

never liable for freight charges except on the

weight delivered, and that accordingly "the shipper

had nothing to compromise; the rights were all on

his side.''

On the right of the shipper to offset the value of

his goods not delivered against the claim of the car-

rier for freight we said all that we care to on pages

90 et seq. of our opening brief, and particularly on

page 100.

The Government asserts (p. 51) that as the opin-

ion of the court makes an intent beyond the intent
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Government's last showing and hold that the trial

court should have sustained the demurrer to the

indictment.

Chicago, August 19, 1909.

ROBEKT DUNLAP,

T. J. NOKTON,

E. W. Camp,

A. H. Van Cott,

For Plaintiff in Error.

Gakdiner Lathrop,

Of Counsel.


